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Veterans Medical Research Foundation

Policy on Pay and Concurrent Employment between 

VMRF and the UCSD and/or VASDHS




Purpose: 

To define the terms under which activities performed by the University of California, San Diego (UCSD) or the VA San Diego Healthcare System (VASDHS) paid employees may be reimbursed by VMRF in accordance with Federal regulations and local policies.

Background: 

VMRF is committed to support the VA Research Mission, typically conducted by investigators dually appointed with VA, VMRF and UCSD.  In recognition of the strong collaborative nature of the VA research environment, there are frequently needs to provide reimbursement mechanisms between the institutions for employee effort.  Depending on the circumstances, this may involve documented reimbursement mechanisms or concurrent employment between VMRF and one or more institutions.  

Concurrent employment with the VA must comply with language in 18 U.S.C. Section 209 which prohibits Government employees from receiving or supplementing their Government salary by performing their Government duties from a source other than the Government. The receipt by VA employees of compensation from a private source, such as a VMRF, for performing VA duties is a violation of Federal law 18 U.S.C. § 209.  Willful engagement of conduct constituting an offense is punishable with imprisonment for up to five years and/or $50,000 for each violation.  Both the payer (i.e. VMRF) and the payee (i.e. the potential VMRF employee) may be subject to these penalties.

Overview:  
It is VMRF’s policy to compensate VA employee effort associated with VMRF administered studies via one of the following options:

Option 1) Reimbursement to the VASDHS for time spent on VMRF administered activities via a Transfer of Funds MOU with the VASDHS;

Option 2) Reimbursement to the VASDHS for services in support of VMRF administered studies based on research price schedules developed by the VASDHS Rose team; 

Option 3) Reimbursement directly to the VA employee for exceptional concurrent VMRF employment

The VA may compensate VMRF for VMRF employees’ effort on VA-funded research through 

Option 4) Intergovernmental Personnel Act (IPA) assignments 

VMRF will compensate the UCSD for UCSD employees’ effort put on VMRF-administered and VA approved studies through 

Option 5) Personnel Agreement (PA) with the University of California, San Diego

Scenarios describing specific issues relating to compensation and salary sources

a. Pay for Principal Investigators on Industry Sponsored Studies administered by VMRF

b. Additional guiding principles regarding VMRF direct pay and employment of qualified investigators

Definitions:  
Effort Memorandum of Understanding to monitor and document effort provided by qualified investigators:

· Document initiated by VMRF at least on a yearly basis, but more frequently if changes in payment for effort occur intermittently, for all VMRF investigators who receive pay on a VMRF administered study and  also from the VASDHS and/or the UCSD.  The purpose of the document is to monitor that investigators do not exceed 100% effort (paid and unpaid) in the performance of their duties associated with their appointment to the VMRF, VASDHS and UCSD. These documents are investigator specific, but encompass their entire research and non-research activities at the VMRF, VASDHS and/or the UCSD.  
Effort

For the purposes of this policy and  as defined on an Effort Memorandum of Understanding to define and document allocation by qualified investigators: 

· For VMRF qualified investigators who are dually appointed at the VASDHS and UCSD: % of time worked or taken as leave relative to 100% of a 60 hour work week, no more than 40 hours of which may be at either institution.  For all others: % of time worked or taken as leave relative to 100% of a 40 hour work week

· For VMRF qualified investigators who are dually appointed at VMRF and UCSD: Effort is the % of time worked or taken as leave relative to 100% of a 40 hour work week.
Qualified Investigator 

The term qualified investigator is defined in the VMRF policy titled VMRF qualified investigator
Transfer of funds Memorandum of Understanding to facilitate the transfer of funds from VMRF to the VASDHS 

· Document initiated by VMRF immediately following the assignment of a VMRF fund number to report to the VA that a previously proposed study has been opened.  The purpose of these documents is to prompt the VASDHS to invoice VMRF for the use of VASDHS resources in the performance of VMRF administered studies.  These documents are project specific.

Application:

OPTION 1:  Reimbursement to VASDHS for time spent on VMRF administered activities via a Transfer of Funds MOU with the VASDHS

VMRF’s Transfer of Funds MOU with the VASDHS can provide the framework to reimburse the VASDHS for salary and fringe benefits for a VA employee's time spent on VMRF-administered activities. This practice allows qualified personnel who are already familiar with VA workplace practices to work on VMRF programs without risking dual compensation because all of the employee's pay will be coming from the VASDHS.  Under this scenario, the VASDHS is responsible for managing all HR functions including compensation, the employee's performance and for providing supervision.  Billing/Invoicing will be established in consultation with the ROSE team or VA Research Service.

Prior to billing/invoicing salaries under the transfer of funds MOU, VMRF will inquire whether the VA employee is exempt or non-exempt from the Fair Labor Standards Act overtime regulations.  The explanations of employment level below are intended for basic guidance only.  More complete definitions may be requested from human resources.

	VA Employment
	VMRF Reimbursement to VA

	Full time/Non-exempt

These are employees who are entitled to the minimum wage and overtime pay protections of the Fair Labor Standards Act (FLSA) and who meet the criteria of the employer for full-time employment.  
	VMRF will reimburse VA for hours the VA employees worked on VMRF activities at the hourly rate plus fringes if the time spent on the VMRF activity does not result in overtime.  If the labor provided by the VA employee on the VMRF administered study will result in overtime for the VA employee, VMRF will reimburse VA for additional hours at the employee's overtime rate plus fringes.

	Part time/Non-exempt

See above, except these employees work less than full-time. 
	VMRF will reimburse VA for additional hours at the employee's regular rate of pay up to a total of 40 hours; and at the employee's overtime rate for hours worked above 40.

	Full time/Exempt

These are employees who, by law, are not subject to the FSLA’s minimum wage and overtime pay requirements.  These are typically high level supervisors, manager, executives and professionals.
	VMRF reimbursement to VA is not possible - employee is already paid at the maximum allowed. Exceptions may apply to VMRF Qualified Investigators.

	Part time/Exempt

Same as above, except that these employees don’t meet the criteria of full-time employment.   Since these employees are not paid by the hour, their work effort is usually expressed percent of full time employment.
	VMRF will reimburse VA for additional hours at the employee's regular rate up to the equivalent of what that employee would be paid if he/she were a full time VA employee.


VASDHS will track the hours worked by their VASDHS employee during the performance of VMRF administered studies, and will invoice VMRF for reimbursement of the total cost (salary and fringe benefits).  Invoices are due to VMRF no later than 75 days after the expense has been accrued, unless specifically approved otherwise by the VMRF Accounting Manager, VMRF CFO, or VMRF Executive Director.

OPTION 2: Reimbursement to VASDHS for specific services in support of VMRF-administered studies based on price schedules developed by the VASDHS ROSE team 

Under some circumstances, rather than compensating the VASDHS for time spent on VMRF activities, it may be reasonable to reimburse the VASDHS for specific services.  

Example:  A VMRF administered clinical trial protocol includes complete, abdominal echography.  Instead of paying for the VA employee’s time and effort spent on the echography, the VASDHS may seek VMRF reimbursement per each completed echography. Only services which go beyond standard of care and are conducted for research purposes only shall be reimbursed by VMRF to the VASDHS.

Application:  Payment of services preformed solely for research purposes will be based on the price list established by the VASDHS Rose Team.  VMRF recommends that PI contact the ROSE team during the planning phase of any study for consultation on pricing of services and procedures.  Planned use of VASDHS services should be noted on the VMRF checklist and incorporated in the budget planning for the associated study or program. VMRF will reimburse the VASDHS based on invoices received from the VASDHS Fiscal Services under project specific MOUs.

OPTION 3: Exceptional concurrent VMRF employment of VA employees 

VA employees who perform work that is outside the scope of their VA duties may be employed by VMRF provided the work is 

1) Performed outside Government duty time; and 

2) The work is entirely different from the employee’s official VA responsibilities. Work done for VMRF pay must be clearly distinguishable from the work the VA employee performs during his/her normal VA tour of duty.  If a principal investigator or a VA-paid employee works on a project funded by a drug company or any other non-VA source during his/her VA tour of duty, or if such work is part of his or her official VA duties (within the scope of his/her government work), regardless of when the work is done, that research activity is part of his/her VA employment. Consequently, VMRF is prohibited from providing any compensation for work on that project, even if some of the work is done on the investigator's or employee’s own time.

Example: A VASDHS nurse who is paid by the VASDHS to be a study coordinator may not be hired by VMRF to also perform as a study coordinator for VMRF administered studies.  However, VMRF could hire that nurse to manage the research office computer system.  Generally, if the VASDHS employee will have the same VASDHS supervisor for both the VASDHS and VMRF paid work, it is unlikely that the work performed for VASDHS and VMRF is sufficiently different to allow VMRF pay. 

3) The employee must be a part-time VA employee to be compensated simultaneously by VMRF.  Total compensation shall not exceed 100% effort.

Prior to appointment of any VA employee as a VMRF employee the Principal Investigator and prospective employee must meet with the Executive Director to review prohibitions against federal salary supplementation and dual compensation, to discuss the distinctions between current VA and proposed VMRF employment, and to assure there is no overlap in time worked. Documentation of this discussion will be obtained through an executed “Certification Regarding VMRF Employment” (see below).

In addition to routine hiring procedures, any VA-paid employee must submit an executed Memorandum of Understanding (MOU).  The MOU must define effort allocation for all VA activities, UCSD (or other VMRF Board approved institution) activities, and VMRF activities.  The MOU must be updated annually.  In addition, in case of direct employment with VMRF, the MOU must document the distinction between duties paid for by the VASDHS and VMRF. 

4) VMRF may seek a VA legal counsel opinion for VASDHS employees prior to VMRF employment.  VMRF strongly encourages part-time VASDHS investigators to seek a legal counsel opinion before contemplating employment with VMRF or any other private entity other than the UCSD. If a legal opinion which covers the potentially illegal or unethical activities before employment is accepted by VMRF and VMRF complies with the advice given, neither the investigator nor VMRF can be disciplined within the agency and almost certainly will not face criminal prosecution.  VMRF will assist in securing a legal opinion as necessary.

Timesheets must be submitted for all VMRF time worked.  Time sheets submitted to VMRF must reflect the exact hours worked outside the VA employee’s VA tour of duty. 

All VMRF paid employees must hold an active VA appointment.  VMRF considers a Without Compensation (WOC) appointment as an active VA appointment for VMRF employment purposes.

Pay for VMRF Qualified Investigators on Federal Grants administered by VMRF:

Under grants to VMRF, in accordance with the established policies and salary structure of the VMRF, if the PI is a part-time VA employee, NIH or other federal grant funds may be used to pay the differential between the individual’s VA part-time salary and the salary level for a full-time academic, i.e. UCSD commitment in proportion to the level of effort devoted to the project. Typically, VMRF will compensate VMRF qualified investigators for their effort on VMRF administered grants through a Personnel Agreement with the University.  The salary level applied to the PA will follow the University negotiated salary. 

A VMRF qualified investigator, with MD, PhD, PharmD or any other comparable terminal degree may request to be direct paid by VMRF.  However, if VMRF and/or the VA are the sole employers, VMRF will consider a 40 hour week as 100% effort.

Therefore, if the PI has a part-time appointment with VMRF as a Research Scientist, an appropriate portion of the individual’s salary that would otherwise be supported by VMRF may be charged to the NIH grant. 

An NIH grant may not be the source of funding for an increase in an investigator’s salary regardless of the type of entity with which the investigator holds an appointment (e.g., university, VA, or VMRF).

OPTION 4: Intergovernmental Personnel Act (IPA) Assignments

An approved Intergovernmental Personnel Act (IPA) assignment is the approved means for VMRF reimbursement by the VASDHS for personal services provided by VMRF employees in support of VA research or education.  A memorandum of understanding (MOU) is not acceptable, and Handbook 1200.17 6. f. prohibits VMRF from entering into contracts, including sharing agreements, with the VASDHS.  

In general, the following rules apply:

· IPA appointments are intended to facilitate federal-state-local cooperation through the temporary assignment of skilled personnel.  As such, persons with technical expertise are eligible, but clerical staff are typically not eligible.

· To be eligible for an IPA assignment, an individual must first be a VMRF employee for at least 90 days.  

· IPA assignments may be made for up to two years and extended by approval of the appropriate official for up to tow more years.

· After serving on an IPA assignment continuously for four year, and individual must go back on VMRF payroll for at least 12 months before becoming eligible for another IPA assignment.  Successive assignments without a break of at least 60 days are considered continuous services. 

· VA retirees may participate in IPA assignments.  However, there would be no reduction in their retirement pay or salary because VMRF, not VA, would be their employer. 

· Non citizen employees of VMRF may serve on IPA assignments as long as the individual remains an employee of VMRF and meets other requirements of the IPA program.

VMRF will neither recover from the VASDHS nor charge the investigator the costs of administering the employee IPA.  AS a result, VMRF must cover the administrative costs of payroll, reporting, etc. from other sources.  To avoid undue burden, VMRF limits the number of concurrent IPA personnel to two per investigator.  Exceptions may be granted by the VMRF Executive Director.  Principal Investigators may submit their request for exception via email to director@vmrf.org.

For more information regarding applicable IPA policies, VMRF encourages investigators interested in IPA personnel to contact administrators of their applicable VASDHS service office or VMRF Human Resources.

OPTION 5: Personnel Agreement (PA) with the University of California, San Diego

Personnel Agreements between UCSD, a UCSD Employee, and VMRF may be established for long-term UCSD employees to permit their effort on VMRF sponsored projects in order to facilitate continuity of benefits for the employee. 

All VA Investigators with an 8/8th appointment may only receive additional compensation based on their effort on VMRF-administered projects through a PA. All VMRF qualified investigators are eligible to enter into a UCSD/VMRF PA given sufficient funding sources at VMRF to cover their salary expenses.

All Sponsored Project staff employees, i.e. non academic employees who are not PI eligible, shall be employed directly by VMRF unless:

a)  Staff employee has a minimum of ten (10) years consecutive UCSD employment as of January 2007, without a break in service and is vested in the UC retirement program, or 

b) The VMRF Executive Director may grant an exception.  Investigators may submit their request for exception via email to director@vmrf.org.

PA agreements are project specific, and must be renewed on an annual basis. PAs and PA-revisions must be initiated and/or approved in writing by the PI of the VMRF administered project.  VMRF uses the UCSD-approved institutional salary base for all PAs.  Additional approvals by VMRF and the UCSD are necessary to activate or revise any PA. 

Oral or written statements or promises concerning PA employment status made by persons other than the Executive Director are not binding upon the Foundation unless confirmed by the Executive Director in writing. 

The Executive Director of VMRF (or designee) reserves the right to review requests for PA agreements for exception to this policy on a case by case basis. 

Denial of a PA requests may be appealed, in writing, to the VMRF Board of Directors. 

Specific scenarios relating to compensation and salary sources
a) Pay for Principal Investigators on Industry Sponsored Studies administered by VMRF:

Under Industry sponsored clinical trials(independent of the phase or nature of the study), and/or transfer funds, PIs with an MD and salary from the VASDHS may not receive direct pay from VMRF because of VMRF’s obligation to adhere to the principals set forth under section 209 in 18 U.S.C. pertaining to dual compensation.  However, if the PI can document to VMRF that any effort put forth on a VMRF administered industry sponsored project is provided outside of his or her tour of duty, VMRF may enter into a Personnel Agreement with the University of California, San Diego to cover salary earned in the performance of VMRF administered studies.  

VMRF qualified investigators with a terminal degree other than that of an MD are encouraged to contact the VMRF Executive Director for further guidance.  In most cases, if the investigator receives pay from the VASDHS, VMRF will enter into a PA with the UCSD to fund the investigator’s salary earned in the performance of a VMRF administered study.

If the Industry sponsored study which is used as funding source to cover PA payments, does not carry the full current, federally negotiated VMRF indirect cost rate, the UCSD PA administrative fee will become a direct cost to the industry sponsored trial. 

b) Additional guiding principles regarding VMRF direct pay and employment of qualified investigators:

VMRF qualified investigators who are VA retirees may apply for paid VMRF positions, using Federal or non-federal, including industry sponsor funds, to offset their salary cost.  However, if the VA retiree also holds a paid academic position at the UCSD, VMRF will in most cases enter a UCSD PA to streamline effort reporting and adequate pay under UCSD, which functions as the salary setting organization for VMRF’s qualified investigators.

For reasons associated with Conflict of Interest rules and regulations, VMRF qualified investigators can not use donation funds to offset their own salary expenses. However, VMRF qualified investigators may use donation funds to pay for salaries of their staff or if specifically approved by VA Legal Counsel.. 

Approved by the VMRF Board of Directors: 05/18/2007

CERTIFICATION REGARDING VMRF EMPLOYMENT WHILE ALSO SERVING AS A VA EMPLOYEE

Name of Employee:

Name of Principal Investigator:

VMRF Job Title:

I acknowledge that I have met with the VMRF Executive Director or his or her representative and reviewed the prohibitions placed on federal employees regarding salary supplementation or dual compensation.  As a result of this discussion I understand that I may not receive payment for services that are part of my federal (VA) employment and that I may not perform any duties for VMRF during my VA tour of duty.  

During this meeting we reviewed my VA Position Description and tour of duty as well as my proposed VMRF duties and hours to be worked to assure that there will be no supplementation in violation of Title 18 USC 209 and that my work tours for both VA and VMRF do not overlap.  If my VA tour changes I will notify VMRF of the change.

______________________________________
__________________

Signature of Employee




Date

This certification is true and accurate for the position described.

______________________________________
__________________

Signature of Principal Investigator


Date
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